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The office of princi ipal clerk of the bills was ancientiy in 


the gift or nomination of the Lord Regiſter, and W 
on that footing down to the 1730, when the right of nomina- 


tion was taken froty, the Regiſter, and. veſted in the crown. 


Beefqe the 1685, this office of principal clerk: was held — a 
© 7 fingle perſon.” Sir George Mackenzie of Tarbat, then Lord 
Regiſter, about that time thought of giving his ſon John 

Mackenzie the benefit of the one half of the office, by taking 


Mr Wedderburn of Blackneſs the principal clerk bound in a 


backbond, to account to him for the half of the emoluments. 
But ſoon after the Regiſter changed his plan, and in conſi- 


deration of a certain ſum paid to him by Mr David Græme; 


for and in behalf of his ſon ou Mackenzie, he granted a 
commiſſion 


8 
NK 


! 


— es 


nern 3-4 , x 
+ * 5 3 
1 


s this cauſe was - bs the abject of 1800 Lorddhips ED 
moſt mature conſideration, it will not be neceſſary 

for the refpondent to trouble your Lordſhips with a 

very minute recital of facts. He ſhall therefore on- 
: ly mention, in as few words as panne, choſe which — __ 5 
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8 this cauſe v was 4 the i bie of. yout it Lordſhins | 
moſt mature conſideration, it will 5 be neceſſary 
for the reſpondent to trouble your Lordſhips with a 
1 very minute recital of facts. He ſhall Be on- 
ly mention, in as few words as poſe, thoſe bh ſeem mort ; 
material. 35 
-.. The office of princi Rt clerk of hs bills was: anciently, in 
the gift or nomination of the Lord Regiſter, and continued 

on that footing down to the 1730, when the right of e, | 
tion was taken froty, the Regiſter, and.veſted in the crown:- 
. Befage the 1685, this office of principal clerk; was held by 
A fingle perſon.” Sir George Mackenzie of Tarbat, then Lord 
Regiſter. about that time thought of giving his ſon John 
Mackenzie the benefit of the one half of the office, by taking 
Mr Wedderburn of Blackneſs the principal clerk bound in a 
backbond, to account to him for the half of the emoluments. 
But ſoon after the Regiſter changed his plan, and in conſi- 
deration of a certain ſum paid to him by Mr David Græme; 
for and in behalf of his bo * Mackenzie, he granted a 


commiſhon | 


1 + þ 
commilſion to Mr Græme to be conjunct clerk of the bills du- 


ring all the days of. his natural lifetime. Thus Mr Wedder- 
burn and Mr, Græme became conjunct principal clerks of the 


Feb, 4. 1685. bills, and a letter was immediately procured from King 


Charles II. to bY ur. Lordſhips predeceſſors, declaring, that this 
appointment of ty, perſons to the office of principal clerk, 

was a good ferwice. done by the Regiſter, ac N of the 

common to Mr Grzme accordingl Fo ig 

From that period, down to the preſent tains the office of 


principal clerk of the bills has been held by two perſons con- 
1 though under ſeparate commiſſions. The ſucceſſion 


of 1 heſe offices 4 is particularly deſcribed in the 5th page of the 
tio 


3 And it is ſufficient. here to obſerve, chat the peti - 
. Mr Waddel ſucceeded in the office of one of the con- 


junct principal clerks, in 1762, upon the teſignation of Mr 


lation of Mr David Anſtrüther. 
What were the duties performed 
chile the office ſtood united in one 


I. 53. 
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perſon, cannot now be 


3 records of che 


ee e it appears, that, before the 1710, 


the two conjunct principal clerks uſed. ſometimes to rake the 


trouble of adhibiting their fabſcriptions to bills, probably for 


their amuſement, yet every circumſtance that can now be diſ- 
coyered, does abundantly declare, that the duties of this itn- 


portant office have almoſt conſtantly been diſcharged by de- 


putes, one or more, of their appointment. Since that period 
df the 1710, it is proved and admitted, that the office of 

principal clerk has been held as an abſolute {fenecare, and that 
the deputes have been the ſole acting officers, confided in by 


your Lordſhips, and employed by che lieges in the whole bu- 
ſineſs of the olßce, and who accordingly have held and en- 


joyed fees 'and emoluments, diſtinct from and independent of 


thoſe belonging to the principal clerks from n e . 


3 <bafed their commiſſions. 


From 


James Burns, who, in 1753 had n upon the reſig- 
by.t che lira clerks 


diſcoyered After fach a lapſe of time; and although from the 


[ES 


From the earlieſb rims; it 1 — that the'pritidipat Jerks 
have been in uſe to appoint ſuch deputes, commonly three 
in number, for officiating in different Aebartments of the 
office; and from the time that dhe principal clerkſhip tate to, 5 
be veſted in two perſons, both theſe officers have atliforcaly 
concurred in the grants of dach 7 5 Hor is there's 
ſingle inſtance of one of thoſe prinei pal cher ft ray gr 
ing a commiſſion to a depute or depy act for or Unde 
him in his half of the office. 80 Horde E 
Further, it is remarkable, that all che totnniflicds'y to mY 
putes which can be diſcevered fromi the 21657; [when Munge | 
Murray was appointed” a' 'depure, down te this day, bear 
to be given and granted for the enduränce of che lifetimes of 5 
ſuch deputes. At che fame time, it is true, that fach 4 Hee 
putation granted to — Oliphaut became che ſubject ok 
challenge, at the ſoit-of a ucceeding principal clerk in 11684; 
and that James Nicolſon, another depute, 'though poſſeſſed 
of a commiſſion for his on life, granted to him By Sir Wil- 
iam Bruce as far back as the 167 5, did, ob anajorem cantelam, 
obtain from Sir James Anſtruther and Sir Thomas Ser, - 
a ratification or renewal of his commiſſion, upon their refpee- 
tive ſucceſſions to the office, and ſb contitwed to act as de- 
pute down to the 1713. Theſe ancient commiltions to . 
putes during their hves appear from the caſe of Harry OH 
phant recited in the petition; and the petitioner has not deen 
able to point out ſo much as a ſingle etample of ſuch a con 1 
miſſion being granted for a ſhiorter term or endurance.” 
In February 1913, Mr james Oliphant was a ppbinted one 
of the depute-clerks for his lifetime; and his commiſſion to 
that effect ſtands recorded in your Lordſhips books of ſede- 
runt, together with his . to the offee thereupon. 
Mr Oliphant having ſoon after reſigned, his reſignation is 
allo recorded in the ſame books; and thereupon Charles 


Inglis ſenior obtained a commiſſion from Sir Alexander An- 


— of Newark, and Sir Philip ume of Anſtruther- juy 25. 7 3. 


field, 
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field,” conjun& prineipal clerks, whereby they © nominated, 
« conſtitatefl and appointed the faid Charles Inglis to be 


186 their depute, for officiating under them; and their ſucceſſors 
“ in office, during his lifetime, in all bills of ſuſpenſion and 
45 Sdbentiofl tüte given in at their office; and preſented be- 


fore the Lords of Seſſion; and to receive the bonds of cau- 
tionry, and uplift the orclinary dues of faid bonds of cau- 
“ tionry, and apply the ſame to his own uſe; and, generally, 
* to act and t6'do under che ſaid Sir Alexander and Sir Phi- 
* lip Anſtruthers, and their ſucceſſors in the ſaid office of 


e clerkſhip, in all and every thing as James Nicolſon or Mr 


james Oliphant, former deputes, were in uſe to do. The 


commiſſion likewiſe bears an obligatien on the granters, con- 
junctly and ſeverally, and their heirs and ſucceſſors, That 


the ſame ſhould ſtand good and eſſectual to the ſaid Charles 


Inglis during all the days of his life, he behaving himſelf 
himſelf as becomes.” And the err norm rh to A. 0 0 


. contains the like obligation. Et. #* 1 „ $34; 


any ehaflenge or objection. But, in the 1742, when he was 


This commiſſion to the wlpatdaits father, id his ad- | 


miſſion thereupon, alfo ſtands recorded 1 e 
books of ſederunt in the ſame year 1713. 30 


The ſaid Charles Inglis ſenior continued 9 bold and exe 


eute his office of depute during many years, and while ſeve- 
ral changes occurred in the office of prineipal clerk, without 


far advanced in life, he became defirous of having his ſon'the 


_ reſpondent, whom he had educated and trained up to the 


june 2. & 4. 


17 42. 


office, conjoined with him in it, and ſecured of the ſurvi- 
vancy. Accordingly Sir Philip Anftruther of Balcaſkie;' and 
David Anſtruther, Eſq; then principal clerks, did, for very 

onerous- conſiderations, of this date, grant a commiſſion, re- 
citing the former one granted in the 1713 to Charles Inglis 
ſenior, and conſtituting. and appointing the ſaid Charles 


Inglis ſenior and the reſpondent, and the longeſt liver of 


them two, to be their deputes for officiating under them and 
* 


£7) 


their ſucceſſors; in office, in the: preciſe, torms 2s former 


r Philip, and David An- 
ſtruthers granted; an obligations d the reſhondenc;, binding 


commiſſion. ee as e 
themſelves, in the event of Chacies Logis elder his prede- 


ceaſe, to grant the ie e, al = 


the days of his natural life. me beit to AH high 


From that period of the 474, |domn,rto, the weſent 
times, the reſpondent has given conſtant; attendance ; up- ; 
on the important duties of this office, both in the time 
of ſeſſion and vacation. He has; been ſo fortunate as to dif- 
charge the truſt repoſed in him, as he humbly hopes, witng 
the approbation of your Lordſhips,, and without complaint 
either from the principal clerks. or the public: And by bis e- 
ducation and long practice in this peculiar ſphere, he has 
| ſequeſtrated himſelf. from. application o ak other Aaken of 5 


2 public or a private natur. hb i 


Home ume after.,the,reſpondent's father's death, ir Philip © 


and David Anſtruthers, who till, held the office of principal | 


cified i in the former commiſſions; and bearing a-.clanſe of 


owing; to theſe conſiderations, that his father's original com- 
miſſion being recorded, it was thought unneceſſary to pre- 
ſent the new one in the 1242, while. his father was living 


and acting; and that the reſpondent having acted for ſeveral 
years under the eye of the court, before obtaining his laſt 


commiſſion in het 1747. it was thought e . then: n 
occaſion for preſernings it. 20 er Sd 5 


I 


elerk, did concut in granting the reſpondent. a. der dau l, n. 
ſion, reciting the former joint commiſſion. and qbligation, 

and appointing the reſpondent, during all the days of his 

1 natural life, to be depute-clerk for officiating under them 
and their ſueceſſors in office,” in the ee. of duty ſpe- 


warrandice in the ſame terms with that contained in che 
commiſſion granted to his father in the 1713. Neither this 
commiſſion, nor the one granted to the reſpondent and his 
father in the 1742, were recorded in the books of ſederunt, 
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KY, 


ons. gf, Fe principal. clerks, and one of the, granters of che 
relpondent s, G million, having reſigned in the 753, was | 
ſucceeded by Mr; Burns, in purſuance of a tranſaction be- 
ee ene the. office, from che 1553 to te 
762 and was much. diſpaſed.to have augmented the emolu. 
ments thence, aby challenging the validity, of the com: 
miſſions granted by his. predeceſſors toi than deputes, parti- 
cularly the reſpandents, But upon the advice, gf, yety:cmi-' 
nent counſel... 5 de J from an attempt which he was told 
would in all pr obahility prove, vain and fruitleſs. 
"Upon Mr urns's reſignation in the. 2762, che petitioner, 
Mr Waddel, was appointed his ſucceſſar, in .purſuance of a 
| lk ALA SZY © 2 . 3 oye N | 
wranſaction hetween, them; and, Sir Philip Apſtrucher;; theo 
ther pr incipal clerk, hay; g at, the. lame. ume reſigned, was 
ſucceeded by his ſon, now Sir Robert Anſiruther of Balcaſkie.. 


2 — 


The commifſions to Sir Robert and the petitioner, were ex- 

My 21-1962. Pede on the ſame day, and in the, preciſe ſamę terms. 00 

1 The reſpondent may likewiſe be permitted: to ohſerye in 
general, t at although the commiſſions of the principal 
clerks have, from the 1730, flowed. from the crown; yet as 

the office has, as far back as the memory of: man, been held 


and regarded as an abſolute ſinecure, ſo it has: teallꝝ and truly: + 


0 


ww a no ther, . ; in ; purſuance of private tranſactions, and. bar 
| gains of ſale, between the reſpective poſſeſſors of it. ei t1g) 
denied that he came into the office in the manner above dee 
ſcribed, and when it is to be preſumed he made proper in- 

Auiries reſpecting its ſituation, yet forthwith, reſolved to u- 
1 ſue meaſures, unattempted by his. predecęſſors, for turning 

© - out, if poſlible, the acting deputes, hence a conſiderable e- 
A molument might be expected, either by, his acting perſonally, . 
Ss. or by his having the ſale of the new deputations... no 1454? 
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With this view]. in Tülle Jg, bös 
your Lordſhips; in thenttive bf himifelf 
ſtruther; the tendeney where was, to 
brevi mani from the poſſeſſion of att 
and exerciſed'for above kwertty years, Under 
granted to him for life. Neither ia 
chat the reſpondent ſhould/in/this Tarh 
ed to the trial of his freehold j-2660 tert 
found the perition-ndt bompe tert, Yak 
reſerving to the petitieners to FRE eki öndent in a 
declarator or a redoctibn, and reſerving g tc che reſpondent bis 118 
defences à againſt the ſame, as accords? ru 5 AOL 2 
Mr W . Woch alt ai at his on in 
ſtanee ſingly aguinſt x reſpondent, ” concludin 99 5 75 

have the reſpondent 'S/commilſion reduced, in reff bp 
granters had no power of appointing any puty,.to 
in office longer than their own'lives: And, 2 Wh e ˖ 
declared, ear ichn thereof, Mr ea int 
tled to offieiate im every branch of che boſigeſs'i ih th Ml. 
chamber Feen SHASNNUE... 38 87119 
'Thix action este before the Lord Auchiedeck hs Ofdig 15% 
and the petitioner has hitherto inſiſted only upon the T educ : 

tion, or? firſt branch of his libel. After ſundry *proceedin "I 
which were ſtared in the informations, and need not i hore 
reſumed the Lord Ordinary reported the cauſe'; and 550 85 
Lordſhips, on the 18th of, June laſt, were pleaſed to pro 
nRounce this interloeutor: The Lordi fu fu Hain the defences. & or. 

Charles Inglis; and'repel'the reaſon of N ant remit to th * 

Ordmary' to proceed according). TV - DOG ein 
Againſt this inter locutor Mr Waddel now reclaims; and his 
petition is dran with great ability. But as the zogen 


ee 6 


nn 45 


| cel ion 
LE Wos permit 


0 


F Lordſhips 


proceeded» on grounds the moſt ſolid and perſpi icuous, the 


reſpondent flatters himſelf, that he will be able to ſatisfy 2 
your Lordſhips, that the- petition e to be refuſed, and 
the interlocutor adhered to. FRY 7 

4% ED | A 
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As the reſpondent s defences reſolved into two branches, an 
objection to the petitioner's title, and an argument in ſup- 
port of the validity of his commiſſion, he apprehends, that, 
in point of order, e objection to the title falls regularly to 
be firſt conſidered, although che Petitioner has been pleaſed to 
treat it in the laſt place. 

The objection to the petitioner s title reſts upon a twofold 

ground: 1ff, That as the petitioner is but one of two conjunct 
clerks, he cannot, without the concurrence of his colleague, 
carry on an action for reducing the commiſſion of a depute, 
flowing from the joint act and deed of two conjunct princi- 
pal clerks: And, 2dly, That the petitioner having acquired 
- this office by tranſaction with Mr Burns, when he knew that 
the reſpondent held a dẽputation for life, bearing the abſo- 
lute warrandice of the granters, he 1 is not in bona Fade to inſiſt 
in any challenge of it. 

With regard to the firſt of theſe points, your Lordſhips will ob- 
ſerve, that the petitioner is by his commiſſion appointed clericum 
conjunctum tabule petitionum ; and that the like are the terms of 
Sir Robert Anſtruther's commiſſion. One and the ſame office 


zs therefore granted to them, jointlj and indiviſibly, and not a 


8 arate office to each diſtinctly. But at preſent, ſo far is Sir 
Robert Anſtruther from concurring in this action with the 
petitioner, that he has appeared by his counſel, and declared, 
that he concurs with the reſpondent 1 in ſupporting his commiſ- 
ſion, and oppoſing the purſuer's attempt to reduce it. It 
. matters not what are the conſiderations which move Sir Ro- 
bert thus to eſpouſe the reſpondent's cauſe, or whether it pro- 
ceeds from his apprehending, that he might become liable in 
the warrandice which his father Sir Philip granted to the re- 

ſpondent, ſhould his commiſſion be reduced; for ſtill the 


„ cConſequence is the ſame, whatever may be the motive that in- 


fluences Sir Robert to oppoſe his colleague in this matter. 
The reſpondent did, in his information, ſubmit to your 


Lordſhips his reaſons Why he apprehended, chat, in general, | 
when 


. % \ 


3 


ob. Y *. h ads zA 


when an office 65 abt f is ranted © go TEL a more BOP 
_ jointly, they muſt all concur in every A So Nl 05 jo. 
2 This undoubtedly is the caſe in totory, x wh Fa lows f fo 
the King's nomination. In reafoncit A to ho 0 0 q that wh hen \ 
two or more are jointly authoriſed to di ilch a ge, A particular 
duty, all muſt concur to render e ectual esc 06; 1 or at 
8 leaſt, that when they are equally divided pon any pa ſure, 
| the will of the one muſt batt that of he? other; and the 
rule muſt in ſuch caſe apply, Melior ft conditio 1 Toh 1 1 
But, further, as the reſpondent derived his Pu, and com- . I 
miſſion from the two clerks jointly, as he was lawfu My. veſted : 
with this office by the joint act and deed of the two principal | 
clerks for the time, it evidently follows, that :nothing leſs 
chan their; joint concurre rence can be ſufficient tor removing 
him Mom it. : 7 


iN. 
The petitioner has fred to his, Ino, That each. JF 


© A | 


| Clerks has a diſtinct right from the crown to one. 


office 3 which he can therefore exerciſe by himſel?'a On I. 
pudes, ' without the concurrence of the other. 


Y 
. 


= 
: 
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That whatever might be the Cafe as to one clerk's LY: nging: 


* - 


a deputation, while another clerk who had SPE, 
ing it is living; yet here both the granters being 1 =1.kh ere 
ſpondent 1 is to be held as having no cee ; . Pat 
| quently to be regarded as an intruder into the A who A 
FE y be removed by either of the clerks at pleaſure. TIN. 
| ; "Pat tin reply to the firſt point; it is fabmirred, that the Per” be. 
tioner has not a right to the one half of the office a ad dixi- 
| ded ſubject, but a 79:nt right to the whole along with anothe IT. 
The hole office is veſted: Jointly in the two, ale z0ugh 11 7 l. 
fits and emoluments ariſing to each of them are. known ; nd 
diſtinct. The reſpondent therefore ap rehends, "hae" he 
might well maintain, that their ecmc | 


ons do not intitle 
them to act ſeparately in any branch of the office; but What | 
ever regulation between them might obtain, for the more con. 

venient e of che ſervices they owe to your Lordſhips 


C _ 


— 


1 10. 


and the bite were they to officiate perſonally ; ſuch as their 
acting per vices, as they are ſaid to have anciently done; yet 
the caſe is widely different with regard to matters reſpecting 
the office itſelf, and the internal concerns of it; ſuch as the 


appointing and removing deputes and under officers, the cu- 
ſtody of the writings, Oc. 


In theſe matters, the office 1s to "Wn confiderad; on the ſame 
footing with a common property to which two perſons have a 


joint and undivided right. Theſe two proprietors may have 


ſeparate charters, and derive their rights from different au- 


thors; yet both muſt concur in what reſpects the common ſub- 


ject. Hence, as a poſſeſſor of ſuch ſubject cannot remove 


Hope's Minor from the intereſt of the one without removing from chat of 


Practics, 


21 the other; ſo, unleſs both proprietors join in the removing, 
| wile: 7” the poſſeſſor is intitled to hold the poſſeſſion of the whole, a- 


1 greeable to what is laid down by our lawyers of the greateſt 


ib. 2. tit. 5. authority, and in ſundry of your Lordſhips deciſions. 


962. That the ſame principle has been conſidered to apply to 
bie office in ueſtion, is manifeſt from the conduct of the 
principal clerks themſelves, from the earlieſt times to the pre- 
ſent. No inſtance can be given of a ſeparate deputation being 
granted by any one of the principal clerks for the time; but 
in all ſuch commiſſions, both have uniformly concurred. 
The cuſtom has been to have three deputes, to each of whom 
an entire branch of the office was allotted; whereas, if each 
of the principal clerks had been thought to have the power of 
naming deputes for their own ſhare, there would have been 


| fix deputes, two for each branch; which never was the caſe, 
and which would neceſſarily occaſion infinite confuſion. 


It being thus plain, that both the principal clerks have 


acted jointly - in the nomination of deputes, it muſt follow, 


that the concurrence of both muſt be requiſite for the remo- 
ving a depute. The reſpondent cannot be removed from the 


one half of his office; and therefore he muſt hold the whole 


until both the principal clerks concur in removing him. Nei- 


ther 


5 
[ 3 


tber is there any reaſon to apprehend the danger which the 
petitioner ſuggeſts, of one of the principals colluding with a 
depute to defraud the other, or otherwiſe abuſe his truſt: for 
the fees of the principals are diſtin, and - ſeparately uplift- 
able by them; and if the depute commits malverſation, or 
breach of duty, relief can be had from your Lordſhips. 
Again, as to the circumſtance of both the granters of the 
reſpondent s commiſſion being dead, whence it is ſaid he is to 
be regarded as an intruder, having no commiſſion, your 
Lordihips will obſerve, that this proceeds upon a petitio prin- 
cipii, that the reſpondent's commiſſion expired with the life 
of the granters. This is denied by him; and in a queſtion 
as to the petitioner's title to inſiſt in a reduction of it, the 
reſpondent's commiſſion falls to be conſidered as good and 
ſufficient while unreduced. The very nature of the action 
ſuppoſes it to be ſo; and ex facie of the commiſſion, the re- 
ſpondent is intitled to hold his office during his own life. 
However therefore the petitioner's argument might aid him, 
were he inſiſting in a declarator of his right to remove the re- 
ſpondent as an intruder having no commiſſion, it cannot ſup- 
port his title to inſiſt in-the preſent ſhape, for reducing a 
commiſſion that is ex facie goed and ſubſiſting until reduced. 
So much with reſpect to the firſt branch of the reſpond- 
ent's objection to the petitioner's title. And as to the other 
preliminary objection, namely, That the petitioner is not in 
ona fide to inſiſt in this action, the reſpondent apprehends, 
that it is founded in reaſon and material juſtice, and well 
merits to be regarded by your Lordſhips accordingly. _ 
The reſpondent muſt here beg pardon for obſerwng, that 
the petitioner ſeems to have mifapprohended the conſidera- 
tions that occurred to your Lordſhips on this head, and, it is 


believed, had ſome influence on the judgment pronounced. 


The reſpondent humbly apprehends, that your Lordſhips did 
not enter upon any queſtion reſpecting the conſequences of 
the warrandice contained in the reſpondent's commiſſion, or 

hov 


E 


how far PR granters, or Mee W e in office, en be 
thereby affected. Your Lordſhips had not parties before you, 
for trying ſuch queſtions, nor do they at all coincide. with, 
the nature of the preſent action. Your: Lordſhips ha ve conſi- 
dered the conduct of the petitioner, and the circumſtances un- 
der which he bas brought this action, as ſolely applicable to. 
the determination of ir, and not to the intereſt of third 
parties. . 
1 doubtleſs a ee of the greateſt weight ang; 
importance in the preſent cauſe, that, the petitioner did not 


8 oben na grant of his office of principal clerk, merely through 


the gracious act of the crown, and when ignorant of the na- 
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ture and ſituation of the office, or unconnected with the per- 
fon who formerly held it. He has not, nor cannot deny, 
that he bargained with his predeceſſor Mr Burns, and that i a. 
8 purſuance of fach bargain Mr. Burns reſigned, and the com- 
miſſion was obtained by the petitioner. As this is the fact, 
it muſt be preſumed that the petitioner inquired into the ſitua- 
tion of. the office, and learned that the reſpondent was poſſeſi · 
ed of a deputation for life, and that Sir Philip and Sir Robert: 
Anſtruthers ſtood bound in warrandice of it. That Mr Burns 
knew of ſuch a deputation, that it was for life, and purchaſed 
for a valuable confideration, and that the other clerks in the 
office held their commiſſions upon the ſame footing, could be 
clearly proved, if controyerted. The reſpondent begs leave to 
inform your Lordſhips, that Mr Burns himſelf was the writer 
of a like commiſſion granted by Sir Philip and Mr David An- 
ſtruthers to William Scot, another of the deputes, in the 1749, 
recently before he bimſelf became principal clerk, and he 
knew what Mr Scot paid for it. Mr Burns too, when be- 
come clerk, concurred with Sir Philip Anſtruther in granting 
a liferent-commiſſon - to Laurence Inglis, another of the de- 
putes, and received a ſuitable gratification for it. It cannot 
therefore be doubted, that in the courſe of the tranſaction be- 
tween Mr Burns ang, the. petitioner, Mr. Burns would acquaint. 
him 


Et] 
him of the footing on which theſe deputations ſtood; eſpecial- 


ly as it is notorious that a confiderable part of the embluments: 
# the principal clerkſhip has always ariſen from the fale of 


ſuch deputations. 


Under theſe circumſtances it is ide chat the petitioner, = 
tranſacted for and acquired his office with his eyes open, and 


in the knowledge of the nature of the reſpondent's commiſ- 


ſion. He acquired it tantum et tale, as it ſtood in the perſon 
of Burns, and of Burns's predeceſſor David Anftruther z —_ 


therefore, although it may be true that he came under no ex- 
preſs obligation or backbond to Burns or Anſtruther, not to: 
challenge the reſpondent's commiſſion ; yet he came under an 
implied obligation not to do ſo, ſince he does not ſhew that 


the right of challenge was meant to be reſerved to him. It is 
indeed impoſſible to ſuppoſe that Mr Anſtruther and Mr 
Burns could by ſuch tranſactions intend to leave themſelves 


liable to incur the warrandice of commiſſions granted by them 
in the event of the petitioner's bringing a challenge of. them. 
On theſe grounds it is apprehended that the petitioner is in 


mala ade to inſiſt in this action, after acquiring his office by 
| bargain, fantum et tale as it ſtood in the perſons of his pre- 
deceſſors, and when, in conſideration of the ſubſiſting deputa- 
tions, he muſt be preſumed to have acquired it at an eaſier 
rate. This is the ee. of the objection which the reſpond- 
ent apprehends had weight with your Lordſhips as a ſeparate: 


ground for hindering the petitioner to proceed 1 in this action, 
and which he humbly hopes will have its due weight. 11551 
The reſpondent comes now to conſider the merits of the 


2 cauſe, or the validity of his commiſſion, ſuppoſing the peti- 
| tioner to have a ſufficient title to bring it under challenge. 


The reſpondent apprehends that his office is his freehold, | . 


vrhich he is ie intitled to enjoy during his life; that the princi- 


al clerks from whom he received it, had full powers, as ex- 


plained by uſege and cuſtom, to grant him a commiſſion for 
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T & 7 
his lifetime; and that it is not in the power of the two pre- 
ſent principal clerks even jointly to deprive him of it. 
Your Lordſhips have already heard upon what ground the 
reſpondent holds, that a deputation for life may be legally 
and effectually granted, though no power of that kind is ſpe- 
cified in the principal clerks commiſſion from the crown. 
There is nothing in their commiſſion prohibiting their grant- 
ing ſuch deputation; and the conſtant and uniform uſage of 
giving ſuch. deputations for life, for about a century paſt, 
and theſe acknowledged to have been allowed full effect, 
without challenge, or regular ratification of ſucceeding prin- 
cipal clerks, or theſe principal clerks ſo much as acting ſince 
the 1710 or 1713, is ſufficient to declare the power mn giving | 
ſach deputarions to be legally veſted and confirmed. N 
The reſpondent muſt here obſerve, that the 1 
ſeems in ſome meaſure to miſtake the ſtate of the queſtion 
now under your Lordſhips conſideration. He ſays, That his 
commiſſion from the crown intitles him to act by himſelf, 
and deputes to be named by him, and for whom he ſhall be 
anſwerable; and that the 2 nr 5 ons _; to exclude 
him and his deputes altogether. . 
Ihe reſpondent imagines, that the petitioner's Pon nw 3 
would not go ſo far as to make him liable for deputes named 
by his predeceſſor. The words do certainly bind him only 
to Ne for deputes of his own nomination; and could 
they bear his conſtruction, {till he could run no riſk. The 
reſpondent has acted faithfully hitherto; and ſhould: he de- 
viate from the proper path, your Lordſhips could remove 
him upon the petitioner's complaint. But it is plain, that 
your Lordſhips have not yet found, that the reſpondent is 
intitled to exclude from the office altogether, as the petition- 
er ſays, a perſon authoriſed by his ſovereign to act. You' 
have only ſuſtained the reſpondent's commiſſion; but the 
queſtion is ſtill entire, Whether the petitioner, or deputes 
named by him, may, or may not, act in conjunction with 
the 


{ ns 1 


* 


the reſpondent, or in 0 departments of the office diſtin 
from his? 1 5 
The reſpondent too bas no occaſion to tenor the juſt- 

neſs of the general principles of law appealed to by the 
titioner, That re/oluto jure dantis refolvitur Jus accipientis, . | 
Theſe principles may juſtly govern the decifion of caſes where 
no ſpecialities occur to take off their application. But rea- 
ſon ſuggeſts, that there muſt be many exceptions from ſuch 
general rules; and the petitioner bie acknowledges that 
there are ſuch. 

The petitioner indeed is pleaſed: to 5 That! in all caſes 
| where a deviation from theſe rules has been allowed as to a 
principal and his depute, the ſpecial authority of the le legiſla- 
ture, or of the crown, has been required to that effect. And 
he gives ſeveral examples of this kind; ſuch as in the eſta- 
bliſhment of keeper of the regiſter of ſeiſins, the appoint- | 
ment of the fare Ae, and the depute commiſſa- 5 
ry clerks. +4 | ind. 5 
The reſpondent, however, cannot admit, that nothing leſs ; 
than the ſpecial authority of the le 


can diſpenſe with thoſe rules in ſuch caſes as the prefen * 
Such authority may, in ſome caſes, be properly uſed; 
this cannot prove, that nothing elſe will ſuffice. On the oa 


gillature, or the crown, 


trary, the reſpondent holds it, upon the authority of reaſon 


itſelf, of lawyers, of deciſions, and of your Lordſhips opinion 
in the preſent caſe, that uſage and expediency. together, or 
even ſeparately, are ſufficient to eſtabliſh ſuch an exception; 
and that the very caſe of the officers referred to by the peti- 

tioner, as well as of ſeveral others, prove for the reſpondent's 
doctrine, that uſage alone can ſufficiently eſtabliſh the powers 
of a public officer to appoint inferior officers, though not ſpe- 

cially authoriſed ſo to do by the tenor of his commiſhon, 
With regard to the regiſter. of ſeiſius, which the act 1617 
authoriſes the clerk-regilter to put under the care of particu 
lay * for all the days of their I * it is to be del. 
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dered, that the ſtatute eſtabliſhed a new office, wherein no 
uſage could have obtained to explain the power of the re- 


giſter in granting liferent-commiſſions. The legiſlature did 
therefore properly declare ſuch power to be in the Lord Re- 
gitter, to prevent all doubt concerning it; and in doing fo, 
it declared the juſtneſs of the principle which the reſpondent 
here contends for, namely, That the acting officer, diſchar- 


ging the duty of an office requiring fidelity and attention, 


whether ſuch officer has the name of a principal or depute, ; 


ought to be eſtabliſhed for life. 
As to the Lord Juftice-Clerk, his power of nominating che 


elerks of juſticiary is extremely appoſite to the preſent caſe. 
The title of that high officer denotes, that though now the 


Preſident of a ſupreme court, his predeeeſſors have been ori- 
ginally the clerks of it: So this ſeems to be confirmed by the 


tenor of the commiſſions of the principal clerk of juſticlary, 


who is deſigned, Depute-Clerk under the Lord Juftice-Clerk. 

The petitioner indeed ſays, That his Lordſhip's power of na- 
ming theſe deputes for life flows from an expreſs grant of 
the crown. But this is not entirely the caſe. The reſpondent 
ean affirm, upon the authority of the books of adjournal, 
' that the commiſſions to the Lords Juſtice- Clerk, either an- 
cient or modern, do not contain a ſpecial power of naming 
the clerk of juſticiary; and that nevertheleſs, from the 1626 

downwards, they were in uſe of appointing one depute-clerk 


of juſticiary during the life of ſuch depute. 


But about the time of the revolution, the crown interfered 


in that nomination, particularly by appointing Thomas Gor- 
don to the office. This occaſtoned, in the 1694, a letter 


from K. William and Q. Mary to the chancellor and privy 
council, mentioning, That their Majeſties having named 
Adam Cockburn to be Juſtice-Clerk ; and they underſtand- 


& ing, that it was always the right 1 privilege of the Ju- 


4“ ſtice-Clerk to have the naming deputes, one or more, m the 
ald Mee, and of all clerks to — until of late, 
2 that 


[m1], 


« that innovations were made. i in favour of Mr Thomas Gor- 
« don, in prejudice of the right of che ſaid office iandi their 
Majeſties being willing to confer A mark of their favour, 
«* by reſtoring, the place to its rights and privileges in his 
« perſon,” therefore they ſignified" their p lexſangs that 17 
Juſtice-Clerk ſhould have the > icin 6 all-the:clerks. of 
juſticiary : which he has accordingly edge ede Thjs 
letter is recorded in the books of adjoint 2 10ſt April. 1694 
and, joined with the former practice, Aearby proves, that the 
right of the Juſtice-Clerk to grant deputations during the lives. 
of the deputes, was originally derived from uſage alone. 
Again, the c imiflary-clerks,” ever ſince the 1706, —.— 
indeed had a ſpecial power by their commiſſions of appoint- 
ing a depute for life; but before that period, they had — viel 
a general power to appoint deputes“ for whom «they;4hould: 
be anſwerable, as appears from th commiſſion of Willlam : 
Nairn, 5th January 1705. | Yet before that period, they Were 
in uſe to grant commiſſions to deputes for life; and particu —_ 
larly Thomas, Mercer was ſo appointed, and continued to en- 
joy 5 office till the day of his death, without any challenge- 
This ſhews, that the power was originally derived from a+; 
ſage, and that it was only expreſſed in the later n 
of the principal clerks, to remove all doubt concerning it. (T 
The ſame perhaps has been the caſe as to the clerk-regilter,. 
though the Mipchdant has not acceſs to know it with cer- 
tainty. At the ſame time, chat officer being removable at 
pleaſure, might make it ſeem the more requiſite to give him 
a ſpecial power of naming under: officers for life. But, as al- 
ready obſerved, inſtances of ſuch ſpecial authority being gi- 
ven, can never derogate from this principle, that the like 2 
power may be veſted and declared by uſage. . 
In fine, no point of law whatever is more clear or e „* 
ſtabliſhed, than that uſage and cuſtom will aſcertain and eſta- 
bliſh the powers of a public officer beyond what is expreſſed in 
his commiſſion. Ic is therefore of no moment, that the com- 
ee MIT- , 7 Fr eto be  miſſions- 


= 


miſſions granted to the Sadler clerks to the bills, whether 
by the Lord Regiſter or by the crown, did not confer upon 

them the ſpecial power of granting deputations during the 
lives of the deputes. It is enough that it appears the 
commiſſions were uniformly granted to theſe deputes for their 
_own lives, and that the offices were enjoyed by them accor- 
dingly, even after the death of the granters. 

That uſage can ſupport the effect of ſuch oivienitBons t to 
deputes, the reſpondent apprehends, is not only proved by 
the inſtances already given, but alſo by the caſes of the clerks 
of ſeſſion, and of the Lyon clerk. It as beęn admitted, that 
the principal clerks of ellen have no power by their commiſ- 
ſions to appoint deputes; and yet that they conſtantly grant 
commiſſions to the under-clerks for life, which have never 
been thought liable to challenge. The Lord Lyon's commiſ- 
i ſion only impowers him to name officers of court; and yet 
. your Lordſhips determined, that -a commiſſion granted by 
. 

| Dit of deci- the Lord Lyon to Mr Erſkine to be Lyon clerk for life, was 
bons, vol. a. effectual after the death of the granter; and he accordingly 
Pe291- enjoys it at this day. This deciſion proceeded on the uſage 

explanatory of the inherent powers of the Lord Lyon. 

It has indeed been ſaid, that there is room for a diſtinction be- 
| tween the cafe of one officer having the right to nominate another 
officer, whoſe functions are diſtin& from thoſe of his. conſtituent, - 
and an officer's granting a deputation for the exerciſe of his own 
proper office, beyond the time that he himſelf is intitled to hold 
it; for that this laſt has the reſemblance of the granting a rever- 
Gow of his office, to take effect when he himfelf is removed. 

The reſpondent might admit ſo much force in this diſtinction, 
that either an expreſs power, or very ſtrong uſage, muſt be re- 
quiſite to ſupport deputations beyond the incumbency of the 
granter, where the depute does not hold an office in any ſhape 

„ diſtinct from the principal, but truly occupies and diſcharges the 
= bobffice of the principal allenarly. But that is not the caſe at pre- 
ſent: the depute clerk of the bills "om an. office diſtinct from the 

principal 
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and ſubſtituting deputes for life in their room. 
© The reſpondent, 


1 ay. 1 


principal clerk ; he has diſtinct fees and perquiſites; his com- 


miſſions have been tecorded by your Lordſhips; and he is de- 


clared, by act of ſederunt, a member of the College of Juſtice, 


as well as the principal clerks. Indeed the office of depute is 
much the mote important of the two, ſince that of the princi- 


pal has confeſſedly become a mere ſnecure. The depute-clerk 


of the bills is therefore to be regarded as upon the ſame footing 
with the depute-clerks of ſeſſion; and conſequently: the deciſion 


in the caſe of the Lyon clerk is in point to the preſent: for if 5 


uſage can give an officer the right of appointing other officers 


for life, it is the ſame thing whether ſuch other officers bear the 
5 the name of deputes, or any other appellation, if the office is ac- 
tually diſtinct from that 7 


inct from that of the grante mn. 
| The reſpondent therefore apprehends, that uſage alone would 


of 
1 4 


be ſufficient to determine this queſtion in his favour, but it ſtill 
mult acquire additional force, when, the ſtrongeſt motives of ex- 
pediency coincide in ſupport of it. The petitioner, is pleaſed to 


treat this conſideration of expediency, as of no weight Whatever: 
he ſuppoſes the conſequence of your, Lordſhips interlocutor to be 


the declaring the principal clerkſhip for ever a finecure ; and con- 


cludes, that there can be no expediency in excluding the prin- | 
cipal clerks from acting, who are appointed by the crown for life, 
Tbs, relpondent, an the. other hand, does pot mean.to argue, 
that in every caſe whatever, reaſons of expediency are to get the 


better of the rules of law; but he apprehends, that expediency 
will be properly admitted to ſoften the application of thoſe rules 
in particular caſes, eſpecially where the intereſt of the public is 
concerned. A fortiori will expediency be regarded when it is 
proved, as in the preſent caſe, that uſage and practice has eſta- 
Fiſhed a legal power in the granters of the commiſſion in que- 


- ow 


ſtion. Were this point doubtful, expediency would be till ſuffi. 
. cent c CESS EE „„ 
Now, that it is the intereſt of ſociety that offices ſhould be 
well execute, cannot be denied. In order thereto, it is evidently 

Sb als ö frequiſite, 
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named during pleaſure. It cannot, therefore, be ſurprifingz that 
our ſupreme duft ſhould in thoſe days have been a ſittle doubt! 
ful as to departing from ſtrict rules of lw. iti queſtions: of this 
kind, as ſeems to have been the caſe at the time of Oli phant's 


and public thy; came to be enlarg ged, juſter principles have 
core to be adopted, and been Spade the >rolintt of Uribe 


ſchool, and pay the maſter's ſalary, having appoin 
Strachan to be ſchoolmaſter, without mentioning in their act 
that he was appointed for life, they, by a fabſequent aua 
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That the nature bf his office was ſuch, that bie nth 
arbitrarily removed; but was intitled to hold it udn e 
bene geferit - and your Lordſhips accordingly ſo found 2 7thiJa- 


an education for the latter, but many for the former. And 


requiſite te, that ey mit who enjoys an office of truſt, "ſhould, 
if poſſible, have a leaſe of ſuch office during his life. Hence, 
where clerks, inſtead of drawing the dues of fnecures, like the- 
principal clerks of the bills, are accuſtomed to officiate in Par- 
ticular office, like the deputes, ſuch clerks ought to have perma- 


nency in office. It's expedient, that every clerk} who has recei- 


ved education ina particular” manner ſuited to the office he 


enjoys, ſhould not ite in danger of diſmiſſion while he does his: 
duty, either by "the Prineſpal elerk, or even! 1 e eee 


ſelf. ne nnz gUBTLYNL3 72 ast zug ITI np 
The conſtitution of this country is happidy now very different 
from what it was fourfeore yeats ago when even judges! were 


decifion in 16843 but in later times, when tie ideas lng 


Thus the magiſtrates of Montroſe, whoare patras ef the 
ted Robert 


prived him of the office. Stracha pleaded, in a ſuſp 


nuary 170, obſerved by Forbes. A ſimilar detiſion was pro- 


nounced by your Lordſhips much later, in the caſe of the kirk. - 
ſeſſions of Glaſgow, ans July 1756, Harvie contra: 


Bogle, 10 
If reaſons of * expediency were thus allowed to maintain a 


ſchoolmaſter or ſeſſion- clerk in his office much more ought 


they to ſupport the poſſeſſor of ſuch an irnportant office as 
that of the clerk to the bills, ſeeing! there are few who receive 
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as to the petitioner's argument, „ That che ſupporting the de- 
ate for life, muſt be in effe& deſtroying the principal; it has 
Lge already obſerved, that your Lordſhips have not yet de- 
termined, that the depute is intitled to exclude the eirjil 
from acting. But ſhould that proye ultimately the conſe- 
quence as to the petitioner and reſpondent, it could not affect 
ſucceeding clerks ; who may, in concert, alter the manage- 
ment of the office: and, at any rate, the principal could be 
in no worſe condition than he and his predeceſſors have vo- 
luntarily pat tbe] wy hes. their office into a x fines 
= | 
But leaving the general argument as to the Poibt of Auge 


and expediency, the petitioner has proceeded to attack the 2 
ſufficiency of the ufage and poſſeſſion pleaded in nod preſent . 


caſe, 1mo, As clandeſtine; 2do, As interrupted; 
ſuch, that, in the apprehenſion of che reſpondent and his pre- 
deceſſors, derived no right to them; wy 40, var during” a 

time when there was no opportunity to chall 8 
More particularly, with refpe& to the firſt propoſition, 
5 That the uſage and poſſeſſion was clandeſtine,” the peti- 
tioner has pleaded, as in the right of the crown, That the 


cron had not acceſs to know of the deputations having been 


granted for the lives of the deputes; that their commiſſions 


did not appear in any public regiſter; nor could the crown 


diſcover that the deputes continued to act after the death = 
removal of their conſtituents. 


But to this it is anſwered, That J Lordſhips were of 1 1 


pinion, that the crown has no intereſt whatever in this quie- 
ſtion, nor can be affected by any judgment given in it. It is 
only a queſtion between the principal clerk and the depute; 
and does, in reality, refolve into this, Whether the principal 
clerk is to put the money ariſing from the fale of the deputy's 
commiſſion into his own pocket now, or at the death of the 
N e 3 TR i in this juſt dier, the TV, can- 
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not avail himſelf of the. plea, "That the crown cannot be hurt 
by the neglecti of its Horn Fheo petitioneriis in the ſame 
caſe with: any of thecdrown's vaſſals diſputing about a right bf 
property held of we crown, and where theneglefionacquich 
 cence;of the private party muſt certainly. affect him. 
There is no law that fequires the deputes in thiscoffice to 
regiſter their commiſſions like e ee of ſeiſin or to 
make any intimation: eq the crown, or ſuccced ing iprineipal 
clerks, in order render them effectual. It was the duty of 
the principal clerks to ĩnquite into the nature of the deputes 
commiſſions: And your Lordſhips cannot doubt that they 
did ſo, conſidering. che way their affice has been tranſmitted 
for near a century paſt. Beſides, your Lordſhips ſee, that 
Mr James Oliphant's cammiſſian, as 23 for life, and alſo 
the reſpondent's father's commiſſion, as far hack as he 1713, 
were actually recorded in the books of, federunt, and theſe 
deputes admitted by your Lordſhips Wh Was à ſufficieng 
notification to all ſucceeding ee had it been 
gneceſſary, as it was not. And as to what is obſerved in the 
petition to have been done by Mn Leith, hen appointed 
aſſiſtant clerk of juſticiary, perhaps it as proper, as the of · 
fice was then newly created. But whatever he thought ſit to 
do, it can afford no rule for che reſpondent, he. flds,on 
5 ancient and eſtabliſhed office. E A Ei Sd oi 04s 
24a, For proving that the uſage and poſſeſſion was inter · 
: rupted, the petitioner appeals to the; queſtion between Mr 
Wedderburn and Harry, Oliphant, decided in the 16843 and 
to ihe action raiſed at the inſtance of Lord Marchmont, then 
clerk-regiſter, in the 1 728. Meint bio noir 
But with reſpect to Oliphant's caſes. your Lordſhips have 
che proceedings fully ſtated in the petition; and from thenes 
it is manifeſt, that your Lordſhips . predeceſſors did by no 
means find, as the petitioner inſinuates, that Oliphant's com- 
miſſion was to ſubſiſt only during the lifetime af William 
Bruce, who N it. ae 9 e nt Mr Wil- 
liam's 
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Bamb dsmiſted eculd nor prejudge Mr f he . 
Mr Wedderburn, Sir William's ſueceſſor, could not chal- 
lenge Oliphant's commiſſion during Sir William's lifetime. 


This was ſufficient ad victoriam cane; and did not import, 
that upon Sir William's death Oliphant's commiſſion was to 
fall. Inſtead of ſo finding, the court ſeems purpoſely to 
have avoided the determination of that point. And even if 


they bad determined it in that way, the uſage ſince the 1 684, 
or even ſince the 1713, of the principal clerks granting life- 


rent commiſſions co tlieir deputes, would be ſufficient entire 


ly to remove the force f chat deciion, and 0 eſtabliſh We. 
office on a 1 e e e 
Again, as to the action at the” Earl of Marthniont's 1. 
ſtanceg in the 1728, it was brought againſt Sir Aletander 
Anſtruther, and his depures, chiefly upon this ground; That 
Sie Alexander had forfeitec his office by being guilty of high. 
treaſon, and ſtaoto committed to the Tower for eounterfet- 
ing the King z oν,ͤ(N The other branch of the libel/ as to 
Ris Having (pratited? colmmidfions to deputes för lifé, ſeenis to 
have ö X ation of e of the ſummons; "and 


upon it than 2 detreet ir ab- 
ſince}! whichwwde-lavnctiadly ſtopped by'arepreſentation; 
appointed to be anſwered; but to ne 0 answers ever. 
wers maden Hog bit 537 %o ft G x idea 
Finite e e cub abandoned weich infa can AR de of 
no avaiÞ' to mo mer, Were the reſponclent bers dei. 
ring any right by. preſeriptivn; he might admit chat fuck an 
action would interrupt it: but that is quite fore iu to the 
preſent! caſes". The teſpondent is actijuiring nothing By Pre- 
ſeriprion; on che contrary, he contends, that his commuliion : 
was as good-thel day wat granted as it is ſtilf. He only 
pleads: uf pom ufage ><Tuſtom;' ag declaratory of the powers 
af his conſtituent to grant ſuck commiffibn; 
uſage has heen uniform; n action can affect the queſtion; 
when no judgment has been given upon it. The uniform: 


E 2 uſage: 
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Harry Oliphant's right was found to be confined to the life of. 
the granter, by the deciſion 1684; and thz dent's 
father and himſelf took their conſtituents bound in warran=. 
"0 TTY £2.55 Fe. as ET EE WT I RS BITTY On gn. 10  2for. 
dice; which is ſaid to import an admiſſion of the lameneſs - 
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al commi on ap- 
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r life; and his taking a renewal of it 
| | ff; 1 COTE £ Large Of EY DS 
from ſucceeding clerks was ex ſuperabundante ; and may h e 

he, fame manner as the 


Ines 54 — 
e Lord Regi- 
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Again, the decifion in the caſe of Harry Oliphant has een 


>. : 


already anſwered; and as to the warrandice, in the re. 
ſpondent and his father's commiſſions, it was the ſame wich. 
that contained in the commiſſion to. James Oliphant thi 1 
predeceſſor. As they both gave a very valuable conſideration 
ber their commiſſions, i was highly reaſopable they kg 
| have the moſt abſolute ſecurity for the enjoyment of them; : 
and the granting of ſuch warrandice, inſtead of , indicating | 
a ſenſe of the lameneſs of the conſtituents title to grant ſuch 
commiſſions, plainly ſhews, that the granters conſidered 
themſelves as having good right ſo to do, ſince otherwiſe it 
cannot be imagined they would have willingly expoſed them 
ſelves to the riſk of incurring a warrandice, which eventually 


might have overbalanced the price got for the commiſſions. 
: Laſt 9, 
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Lash, As to what is aid, the nſagp,amd poſſeſtom b 
been xe ding. A MY te te wh 0 NF rp nit of nh 
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, ee, Hohes a. f preſcription, 
h che exception, Fa N 


Ne "he party's own creation, changes 


0 
h he could not e Fi ayod,; 7 5 al 
aged i pg mes ſaid to 0 „rom the vo- 
luntary deed 8 0 the principal ks in renewing. commil-. 
ſons, or binding themſelves A randice 3 which, being 


truly an approbation of * nd; haying che effect to 
continue, it, K 59 be ſounded on by the an 
proydice of of the re ond ent, | 
"2d, Th e reſpon nk nt 8. e s fi 
ed by Sir N nſtruther of e and Bir Alex-. 
ahder, Anſtruther 105 01 Newark. s hilip died in the 17: 
and his ſucceſſor Sir Pute of Balcaſkie nowiſe Ys 
kim, et. 15 ce in Mr Inglis's commiſſion 905 F 
1 5 der no backbond not to quarrel it, and Zh 
di n not renew that commiſſion earlier than the 1 Mo aA 
At any rate, after Sir Alexander's death in the 1749, to 
che 1742, when the new commiſſion, was granted to Mr 
e neither Sir Philip nor David Anſtruther were under a 
ny reſtraint of that kind; for David Anſtruther did nowiſe 
rehfeſent Sir Alexander, nor was under any backbond What. 
ever; and the reaſon of Mr Inglis's ohio, new commiſſion 
„ che 1742, was not to ſecure his own poſſeſſion of the office, . 
but his ſon the reſpondent” s ſucceſſion to him in it. 
And, 306, As during all the years in queſtion, there were 
other two deputes in the office beſide the reſpondent and 


w 
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his father, 95 85 had likewiſe commiſſions for life, ſo no rea- 


ſon has been aſſigned why the principal clerks might not 
have "Challeng ged theſe other eommillions, had they not been 


conſcious, 
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ſides, 6 at exception is not ungerſts + fo F tom, ampedi-.. 


elt commiſlion yas. grant: 
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